
THE HONORABLE JOHN BRIDGES

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CHELAN

Timothy Borders, Thomas Canterbury, Torn 
Huff, Margie Ferris, Paul Elvig, Edward 
Monaghan, and Christopher Vance, Washington)
residents and electors, and the Rossi for 
Governor Campaign, a candidate committee

King County and Dean Logan, its Director of 
Records , Elections and Licensing Services, et aI.

Intervenor-Respondent

Intervenor-Respondents. )

Petitioners

Respondents.

and

Washington State Democratic Central
Committee

and

Libertarian Party of Washington State et aI.

No. 05- 00027-

PETITIONERS' REPLY IN
SUPPORT OF ITS MOTION TO
STRIKE WSDCC' S REBUTTAL
WITNESS LIST

INTRODUCTION

Petitioners ' move to strike WSDCC's Rebuttal Witness List because the list is

untimely and inappropriate. The list is untimely because it was filed one week 

court imposed deadline. It is inappropriate because it does not identify true "rebuttal"
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witnesses but rather witnesses providing testimony in support of the WSDCC' s own case.

For these reasons, the WSDCC' s Rebuttal Witness List should be stricken.

II. DISCUSSION

As an initial matter, Petitioners fully agree that the Court has broad discretion in

deciding whether to admit rebuttal evidence. But it is inappropriate for the WSDCC to call

upon that discretion to excuse its failure to adhere to the Court' s witness disclosure

deadlines or smuggle primary witnesses into trial disguised as "rebuttal" witnesses.

The Court' s pretrial scheduling order was not as murky as the WSDCC' s Response

might suggest. The pretrial scheduling order 

dates: April 15 , disclosure of witnesses by Petitioners; May 6, disclosure of witnesses by

WSDCC; and May 13 , disclosure of rebuttal witnesses. Contrary to the interpretation by

WSDCC, the May 13 , 2005 date refers to the deadline for rebuttal witness disclosure 

Petitioners not by WSDCC. Giving the 

schedule absurd. The WSDCC was aware of Petitioner s witnesses at the time it was

required to identify its own witnesses on May 6. Granting the WSDCC an additional 

- until May rebuttal" witness when the Petitioner s had not identified any

witnesses in the interim (from May 6 to May 13) is illogical; the WSDCC' s witnesses are

not "rebutting" anything new or different from those it disclosed on May 6. 

differently, the WSDCC knew on April 15 all of Petitioner s witnesses, and it was required

to identify all of its witnesses on May 6. The schedule was not intended to allow the

WSDCC to sandbag and identify on May 13 witnesses who could have and should have

been identified one week earlier. On this basis alone the WSDCC' s entire list should be

struck.

The WSDCC' s own description of its first category "rebuttal" witnesses indicates

that the witnesses were intended solely to support its case in chief. WSDCC concedes as

much in its opposition to the motion to strike. WSDCC states:
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At the time WSDCC filed its Witness List. . . (it) did not
know the name or names of the specific individuals with
personal knowledge of the facts necessary to support
WSDCC' s claim of errors in King County. As discovery
progressed in the week following the filing ofWSDCC'
initial witness list, WSDCC became aware of certain
individuals who had personal knowledge to support these
allegations. Therefore, the identical classification included
in the Witness List was reproduced in the Rebuttal Witness
List and WSDCC disclosed five fact witnesses who may
testify regarding these allegations.

See WSDCC' s Opposition at 3-

This passage confirms what Petitioners argued in their motion to strike - not only

that the submission of witnesses was a week late, but that many of the witnesses

designated by WSDCC are, in fact primary witnesses.

Finally, it is clear from the witness descriptions ofWSDCC' s latter two witness

groups that WSDCC has named fact witnesses as "rebuttal witnesses" to the theories of

Petitioners ' experts. The WSDCC describes both groups of individuals as persons " whose

votes were not counted by King County," clearly designating the individuals as fact

witnesses. Even ifWSDCC' s list had been submitted in a timely manner, such fact

witnesses are not appropriate rebuttal witnesses to expert testimony, and should be

stricken.

DATED this day of May, 2005.

Davis Wright Tremaine LLP
Attorneys for Petitioners
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THE HONORABLE JOHN E. BRIDGES

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CHELAN

TIMOTHY BORDERS , et aI.

Petitioners

KING COUNTY, et aI.

Respondents.

and

WASHINGTON STATE DEMOCRATIC
CENTRAL COMMITTEE

Intervenor- Respondent

And

Libertarian Party of Washington State et aI.

Intervenor-Respondents.

DONNA L. ALEXANDER states as follows:

No. 05- 00027-

DECLARATION OF E-FILING
AND SERVICE

I am over the age of 18 years and am not a party to the within cause.

I am employed by the law firm of Davis Wright Tremaine LLP. My

Washington 98101- 1688.

business and mailing addresses are 2600 Century Square , 1501 Fourth Avenue, Seattle,

CERTIFICATE OF SERVICE - 1
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On May 20 , 2005 , I caused the documents listed below:

Petitioners ' Reply in Support of its Motion to Strike WSDCC'
Rebuttal Witness List

Certificate of Service

to be filed with the Clerk of Chelan County Superior Court via Electronic Filing Legal

Services (E-Filing.com) which sent notification of such filing to the following persons

with this Certificate to follow:

Kevin Hamilton, Esq.
Perkins Coie LLP
Attorneys for Washington State Democratic
Central Committee
1201 Third Avenue, Suite 4800
Seattle, W A 98101

Russell J. Speidel
Speidel Law Firm
7 North Wenatchee Avenue, Suite 600
Wenatchee, W A 

Dale M. Foreman
Foreman, Arch, Dodge, Volyn &
Zimmerman P. 
124 North Wenatchee Avenue, Suite A

O. Box 3125
Wenatchee WA 98807-3125

Gary Riesen

Chelan County Prosecuting Attorney
PO Box 2596
Wenatchee W A 98807-2596

Barnett N. Kalikow, Esq.

For: Klickitat County Auditor
Kalikow & Gusa PLLC
1405 Harrison Avenue NW, Suite 207
Olympia W A 98502

CERTIFICATE OF SERVICE - 2
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Thomas Ahearne
For: Secretary of State Sam Reed
Foster Pepper & Shefelman
1111 Third Avenue , Suite 3400
Seattle W A 98101

Richard Shepard
John S. Mills
For: Libertarians
Shepard Law Office , Inc.
818 S. Yakima Avenue, #200
Tacoma, W A 
Tim O'Neill
Klickitat County Prosecuting Attorney
205 South Columbus Ave. , MS-CHI8
Goldendale W A 

L. Michael Golden
Lewis County Senior Deputy Prosecuting
Attorney
345 West Main Street
Chehalis W A 
Jeffrey T. Even, Asst. Attorney General
For: Secretary of State Sam Reed
Attorney General' s Office
PO Box 40100
Olympia WA 98504-0100

Davis Wright Tremaine LLP

LA W OffICES

2600 Century Square. 
Seattle , Washington 911101- 1688

(206) 622-3150 . fax: (206) 628-7699



Gorden Sivley
Michael C. Held
Snohomish County Deputy Prosecuting
Attorneys
2918 Colby Avenue , Suite 203
Everett W A 98201-4011

I certify under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct.

DATED this , at Seattle, Washington.

S~~
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